
Analysis of the Law of Ukraine

“On Amendments to the Criminal Code of Ukraine, the Code of Ukraine on
Administrative O�enses, and other legislative acts of Ukraine related to

special aspects of military service in the context of martial law or combat
environment”

On December 13, 2022, the Verkhovna Rada of Ukraine adopted draft law No. 8271 “On
Amendments to the Criminal Code of Ukraine, the Code of Ukraine on Administrative O�enses,
and other legislative acts of Ukraine related to special aspects of military service in the context
of martial law or combat environment”, which was submitted to the President for signature.

The draft law amends Articles 69 and 75 of the Criminal Code of Ukraine, excluding the option
of imposing a more lenient punishment than that set by the legislation and exempting from
serving a probationary sentence. The proposed amendments to Articles 172-10 – 172-20,
Chapter 13-B of the Code of Ukraine on Administrative O�enses are intended to specify the
subject matter of o�ences in the context of the particular period and martial law.

At the same time, sanctions for committing military administrative crimes have been increased.
It is also proposed to supplement the said Code with a new Article 266-1 to mandate the
authorised o�icials of the Military Law Enforcement Service within the Armed Forces of
Ukraine to examine military personnel, conscripts, and reservists during training to detect
alcohol, drug or other intoxication using technical means and tests.

Given the risks described below, the said law requires additional revision. Therefore, we
call on the President to veto it and send it with comments to the Parliament for revision.
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Key points:
1. It is proposed that the courts could not mitigate the punishment for those
convicted of criminal o�ences as set in

● Article 403, Failure to follow the commander's order;
● Article 405, Threat or violence against a commander;
● Article 407, Absence without leave at a military unit or duty area;
● Article 408, Abandonment of post;
● Article 429, Unauthorized leave of the battlefield or refusal to resort to arms.

A similar prohibition for courts shall exclude the option of releasing a service member from a
probationary sentence.
Such an increase in liability seems excessive, as a war crime in a martial law or a combat
environment already entails the strictest qualifications under the Criminal Code. Moreover, the
level of social danger may di�er and requires an individual approach by the court when
deciding the case given circumstances mitigating the punishment.

2. The penalty for failure to follow orders under Article 403 of the Criminal Code is
increased (the minimum penalty is set at five years of imprisonment).

Such stricter sanctions lead to the classification of the o�ence defined by Art. 403 of the
Criminal Code as a “major”, not a “minor” crime.

Stricter sanctions will contribute to increasing military personnel discipline in the context of
martial law, but at the same time, they will have negative consequences for military personnel
rights protection and will provide the commanding o�icers with significant leverage over the
subordinates.

3. O�icials authorised by the head of the management body of the Military Law
Enforcement Service within the Armed Forces of Ukraine shall be permitted to examine
military personnel, conscripts, and reservists to detect alcohol, drug, or other
intoxication using technical means and tests.
The examination shall be allowed not only during training but also if there is reason to
believe that a service member is intoxicated when on the streets, in closed sports facilities,
squares, parks, and all types of public transport (in particular, international transport).
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Even though the proposed Art. 266-1 is set out in 10 paragraphs; the wording in the draft
makes it impossible to determine the cases requiring examination of the specified persons for
alcohol, drug, or other intoxication or for taking medicines reducing attentive behaviour. The
related conclusion is that military personnel can be examined at any time and place.
However, the law does not prohibit alcoholic beverage consumption at home or on
vacation.

Also, attention shall be paid to the conclusions of the Main Scientific and Expert Department
of the Verkhovna Rada stating that the amendments proposed in the draft should be set in
separate drafts – the draft law on amending the Code of Administrative O�enses and the Code
of Criminal Procedure and the related one on amending the Criminal Code of Ukraine and the
Law of Ukraine ”Military Law Enforcement Service within the Armed Forces of Ukraine”.

Moreover, supplementing the General Provisions of the Criminal Code provisions with various
instructions related to certain criminal o�ences, which, when committed, exclude the option of
applying certain criminal law institutions, disrupts criminal statutes.

In general, it should be emphasised that the draft law had no proper public discussion.
Also, it was not examined by a subject committee and was hastily adopted by the
Verkhovna Rada within short deadlines.

Given the mobilisation of hundreds of thousands of citizens into the Armed Forces of
Ukraine, this can result in significant negative consequences for persons who are not
ranking military personnel, as well as reduce their right to a fair trial and proper
remedies.
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